STATE CF CALI FCRN A
AR AGLTURAL LABCR RELATI ONS BOARD

RCD MLELLAN GOMPANY,

)
Respondent , g NDbs. ;gg%—_%g%k/lﬂ
and ) 75- CE- 232- M
) 75- CE- 264- M
N TED FARVI WIRKERS )
CF AVBR CA AFL-AQ )
Charging Party. g 3 ARB N. 71

O February 11, 1977, Admnistrative Law Gficer M chael
H Weiss issued his decision in this case. Tinely exceptions were
filed by the respondent, the charging party and the general
counsel . Having reviewed the record, we adopt the |aw officer's
findi ngs, concl usions and recomendati ons to the extent consistent
wth this opinion.

The general counsel and charging party except to the
admnistrative law officer's determnation that the interrogation of
enpl oyee organi zer Sandoval by the respondent’'s general mnanager was not
violative of the Act. The admnistrative |aw officer found that
Eddi ngs, the general nanager, initiated a conversation wth Sandoval in
whi ch Eddi ngs asked Sandoval if he was invol ved in organi zati onal
activities. Questioning an enpl oyee as to hi s/ her views, synpathies, or
activities wth the union tends to restrain or interfere wth the
col lective rights guaranteed by the Act. V& therefore find a violation
of § 1153 (a).

The respondent excepted inter alia to the admnistrative | aw

officer's finding that changi ng the work schedul es of Angel



Sandoval and Jose C Hernandez constituted a violation of SS
1153(a) and (c) of the Act. V& find the respondent’s
exception to have nerit.

Prior to Cctober 9, 1975 Sandoval and Hernandez, as truck
drivers for respondent, would arrive at work at approxi mately 7:30
a.m The first truck woul d be | oaded and | eave the MlLellan
property sonetine during the norning and the second truck woul d
usually leave in the early afternoon. In accordance wth a
schedul i ng change instituted on Qctober 9, the first driver would
arrive at work at his usual tinme but was required
to depart by 9:00 a.m The second driver was required to arrive at
11: 00 a.m or 12 noon’ and depart upon conpl etion of the | oading
pr ocedur es.

The admni strative |aw officer found that the schedul i ng
change instituted by the conpany was designed to separate the two
truck drivers (who were known to be active uni on organi zers) and to
interfere wth, discourage and restrain their union organi zi ng
efforts. The conpany, on the other hand, denies that the change was
the product of anillicit notive and has cited business
justification in an effort to satisfy its burden of proof under NLRB
v. GQeat Dane Trailers, Inc., 388 U S 26, 87 S Q. 1792 (1967).

At the outset we note that an enpl oyer has a
fundamental right to assign duties and arrange work schedul es in
accordance wth its best judgment. Absent contractual restrictions,

the tine, place, and manner of enpl oynent are

YThi s was subsequent|y changed so that the second dri ver
woul d arrive by 10:00 a. m
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enpl oyer decisions. Macy’s, Mssouri-Kansas Ov. v. NLRB, 389 F. 2d
835, 67 LRRM 2563 (8th Ar. 1968). It is not wthin our province to
di sturb such enpl oyer decisions absent proof that the assignnent was
intended to inhibit the exercise of § 1152 rights or that the adverse
effect of the change on enpl oyee rights outwei ghed the enpl oyer's

busi ness justifications. NRBv. Geat Dane Trailers, Inc., supra.

V¢ recogni ze that the change of schedule in this case was
effectuated prior to the election, and during the enpl oyer's anti -

union canpaign. It is clear, as we said in S, Kuranura, Inc., 3 ALRB

No. 49 (1977) that the Board nmay draw i nferences fromthe facts of the
case in an effort to establish the enpl oyer's true notive; however,
ci rcunst ances which nerely rai se a suspicion do not-establish a

violation. NLRBv. Atizen News Gonpany, 134 F. 2d 970, 12 LRRM 637

(9th dr. 1943). The record in this case is devoid of other evidence
whi ch supports the contention that the enployer's notive was illicit.Z

The enpl oyer asserts that the changes in Sandoval 's
and Hernandez' schedul es were instituted to renedy custoner conplaints
concerning irregul ar delivery tinmes¥ and to elimnate the inefficient
overl ap periods when both vehicles remained idle. There was al so
testinony to the effect that plans to nmake these changes had been
consi dered several nonths earlier. These contentions are
uncont r overt ed.

2w qualify this statement by acknow edgi ng that the alleged
discrimnatees testified that the enployer's notive was to
di scri mnate.

¥Angel Sandoval, hinself, testified that there were conplaints
concerning irregul ar delivery tines.
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Gontrary to the law officer's concl usions, we do not find
that the schedul e change served to isol ate Sandoval and Hernandez from
the other enployees in any material way. A though the change inpaired
their ability to neet together at certain tines in the nornings to
plan their organizing strategies, we find that this was, at nost, a
per sonal i nhconveni ence.

Accordingly, we decline to find that the conpany has
violated 8 1153 with respect to changes in work schedul es.

The admni strative | aw of fi cer has recommended t he renedy
of expanded access to the retail store on respondent’'s prem ses.

There is insufficient evidence to establish that the retail clerks
were "agricultural enpl oyees" as defined in Labor Code Section

1140. 4(b). W& therefore nodify the admnistrative | aw officer's order
to exclude the enployer's retail store fromthe expanded access

r enedy.

VW nodify the admnistrative | aw officer's order to provide
for conputation of back pay and interest for Jose Barretos in

accordance with the fornula used in Sunnyside Nurseries, Inc., 3 ALRB

No. 42 (1977). W also anend the admnistrative |aw officer's order
to provide for the standard readi ng of the attached notice to the
enpl oyees in lieu of distribution of the notice by hand.
CROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board orders that the respondent, Rod
MLel | an Gonpany, its officers, agents, successors and assigns,
shal | :

1. GCease and desist from
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(a) D scouragi ng nenbership of any of its enpl oyees
in the union, or any other |abor organization, by unlawf ul
interrogations or by telling themnot to vote in an enpl oyee
el ection, or by discharging, laying off, or in any other nanner
discrimnating against individuals in regard to their hire or
tenure of enpl oynent or any termor condition of enpl oynent except
as authorized in § 1153(c) of the Act.

(b) In any other manner interfering wth,
restraining and coercing enpl oyees in the exercise of their right to
sel f-organi zation, to form join or assist |abor organizations, to
bargai n col | ectively through representatives of their own choosing and
to engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, or to refrain fromany
and all such activities except to the extent that such right nay be
affected by an agreenent requiring nenbership in a | abor organi zation
as a condition of continued enpl oynent as authorized in 8 1153(c) of
the Act.

(c) Denying access to or engaging in surveillance of
any union representative who is lawfully present and engaging in
protected and concerted activities, except to the extent such denial
is expressly authorized by 8 Cal. Admin. Code § 20900 et seg. (1976).

2. Take the follow ng affirmative action which is
deened necessary to effectuate the policies of the Act.

(a) Gfer to Jose Barretos i medi ate and full
reinstatenent to his forner or substantially equival ent job
w thout prejudice to his seniority or other rights and privil eges,

and make himwhol e for any | osses he nay have
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suffered as a result of the refusal of reinstatenent pursuant to the

formul a used in Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977).

(b) Preserve and nake avail able to the Board or
its agents, upon request, for examnation and copying all payroll
records, social security paynent records, tine cards, personnel
records and reports, and other records necessary to anal yze the back
pay due.

(c) Avrepresentative of the respondent or a Board
agent shall read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of the respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the
regional director. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
notice or their rights under the Act. The regional director shal
determne a reasonabl e rate of conpensation to be paid by the
respondent to all nonhourly wage enpl oyees to conpensate themfor the
tine lost at this reading and the question and answer period.

(d) Notify the regional director in the Salinas
regional office wthin twenty (20) days fromrecei pt of a copy of
this decision of steps respondent has taken to conply therew th, and
continue to report periodically thereafter until full conpliance is
achi eved.

(e) Provide additional limted access to
representatives of the union as follows: In addition to one hour

before and after work and one hour during |unch peri ods,
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organi zers shall al so have access during extended breaks for a
period of three (3) days. Qganizers shall al so have access to the
ol d and new packi ng sheds for the same period of tine.

It is further CROERED that all allegations contained in
the conplaint and not found herein are di smssed.

Dat ed: August 30, 1977

GRALD A BROM (hai r man

R CHARD JGHNSEN JR, Menber

RCBERT B. HUTCH NSO\, Menber
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NOT CE TO BMPLOYEES

After a hearing in which all parties presented evi dence,
the Agricultural Labor Relations Board has found that we have
engaged in violations of the Agricultural Labor Relations Act, and
has ordered us to notify all persons comng to work for us in the
next planti n?, cutting, and harvesting seasons, that we wll respect
the rights of all our enployees in the future. Therefore we are now
telling each of you:

_ (1) V¢ will reinstate Jose Barretos to his forner job
andkgl ve him back pay for any losses he had while he was off
wor K.

(2) V¢ wll not question any of our enpl oyees about their
support of the Lhited FarmVWrkers of Anerica, or any other | abor
organi zation, and we wll not tell themnot to vote or how t hey
shoul d vote in any el ection which may be ordered anong our
enpl oyees.

_ (3) Ve wll not observe or watch any of our enpl oyees
while they are in the presence of or talking to representatives of
the Uhited Farm Vrkers.

(4) Al our enployees are free to support, becone or
remai n nmenbers of the Uhited FarmVWrkers of Anerica, or of any
other union. Qur enpl oyees nay wear union buttons or pass out and
Si ?n uni on aut hori zation cards or engage in other organizati onal
efforts including passing out literature or talking to their fellow
enpl oyees about any union of their choice provided this is not done
at tines or inananner that it interferes wth their doing the job
for which they were hired. VW wll not discharge, lay off, or in
any other manner interfere wth the rights of our enpl oyees to
engage i n these and other activities which are guaranteed t hem by
the Agricultural Labor Rel ations Act.

Dat ed:
RCD MLELLAN GOMPANY

By:

Represent ati ve Title

This is an official notice of the Agricultural Labor Relations
mlrEATén agency of the Sate of CGifornia. DO NOI REMDVE (R
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MEMBERS RU Z and PERRY, D ssenting:
By the adoption of the ALOs conclusion that the
respondent is not liable for the actions of its enpl oyee Angie
Aguirre, the ngjority has ignored a wel |l -established |ine of
federal cases which, in our view support a different concl usion
Aguirre was a long-tine enpl oyee of the conpany, having
worked there for sone 10 years. Wil e her supervisory status is a very
close question, it is clear that she was a "lead person,” able to
exerci se general authority over a crew which packed orchids for
shi prent. The ALO found that she directed the enpl oyees in the crewin
the filling of shipping orders and occupi ed a position of sone
i nfluence regarding hiring, firing, disciplining and the adjustnent of
grievances wthin that crew During the conpany's anti-union canpai gn
Aguirre was utilized by David Jacobs, an acknow edged supervisor, as a
transl ator on an occasi on when Jacobs uttered coercive statenents. A
the sane neeting and in Jacobs' presence Aguirre herself uttered
statenents which, in their essence, the ALOfinds to constitute
coercion or interference wth enpl oyee rights. Oh at | east one ot her
occasi on Agui rre spoke i ndependently to workers on conpany tine and in

terns characterized by
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the ALOas unlawul. Despite Aguirre's denial of the fact, the
respondent' s General Manager Eddings testified that she had told him
about her intention to speak to the workers about the union. The only
reasonabl e inference to be drawn fromthe facts is that Eddi ngs knew
t hese speeches woul d be anti-union in nature. After his limted
observation of Aguirre on the wtness stand, the ALO coul d concl ude
that Aguirre "... was extrenel y antagonistic and hostile towerds
[sic] the UFAWand nmade no secret of it." (Enphasis in original.) In
the person of supervisor Jacobs, the conpany had know edge of one
speech she actually gave. The conpany did not di savow any of
Aguirre' s statenents.

The totality of the above evi dence establishes the
respondent's liability for Aguirre's activities. In a series of
cases presenting simlar facts, violations of § 8 (a)(1) of the NLRA
have been found. See, e.g., International Association of Mchinists
v. NLRB, 311 U S 72, 7 LRRM 282 (1940); Harrison Sheet Steel Co.,
94 NLRB 81, 82, 28 LRRM 1012, 1014 (1951); S oux Aty Brewng (0., 82
NLRB 1061, 23 LRRM 1683 (1949). In these deci sions the enpl oyer was

held liable for the acts of nonsupervisory enpl oyees who nonet hel ess
exerci sed sonme general authority over other enpl oyees, were in a
strategic position to translate the policies and desires of
nmanagenent, did so in a nanner which constituted restraint,
interference or coercion of enpl oyees and whi ch was within the

know edge of the conpany or in conformty wth its oawn course of
conduct. As here, these enpl oyees were | abel ed by their enpl oyers as

"l ead nen, ""worker |eaders," or "first nen."

The I nternati onal Machi ni sts case contai ns anot her

princi pl e basic to proper anal ysis of this issue which was not
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reflected in the ALOs decision. It is that the agency concepts

pertinent to the doctrine of respondeat superior do not apply here.

As the court said:
V¢ are dealing here not wth private rights
[citation omtted] nor wth technical concepts
pertinent to an enployer's legal responsibility to
third persons for acts of his servants, but wth a
clear legislative policy to free the collective
bar gai ni ng process of all taint of an enployer's
conpul si on, domnation or influence. International
Associ ation of Machinists v. NLRB, supra, 311 U S
at 80, 7 LRRMat 286. See al so Labor Gode Section
1165. 4.

V¢ regard the ngjority's overturning of the ALOs finding
concerni ng the shift change of enpl oyee-organi zers Sandoval and
Hernandez to be the product of an artificial isolation of this
el enent of the conplaint fromthe case as a whole. The cl ai mnade
that but for the statenents of the enpl oyees thensel ves and t he
timng of the change the "record in this case is devoid of other
evi dence whi ch supports the contention that the enpl oyer's notive was
illicit" overlooks the full catal ogue of other violations found,
including prior threats directed at these very enpl oyees by conpany
officials. V& would accept the ALOs treatnent and i ssue a cease and
desi st order.

DCated: August 30, 1977

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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STATE G- CALI FORN A
THE AGR QLTURAL LABCR RELATI ONS BOARD

IN THE MATTER CF

RCD M LELLAN GOMPANY,
NQ 75-CE151-M

)
)
|
Respondant , ) 75- & 227-M
) 75- CE 232-M
and ) 75- CE 264- M
UN TED FARM WIRKER (F AMER CA g
AFL-AQ )
Petitioner. g
)
Appear ances: Nornan Sato

Lupe Martinez

21 \Wst Laural Drive

Salinas, Gilifornia
for General CGounsel

Frederick A Mrgan
Robert J. S unpf
Bronson, Bronson and MKi hnon
555 Galifornia Sreet
San Franci sco, Galifornia
for Respondent Rod Mg Lel | an Conpany

Li nt on Joaqui n

Ann M Arbogast

Salinas, Galifornia
for interveners and charging parties
Lhited FarmVWrkers of Arerica, AFL-A O

DEQ S ON

I. Satenment of the Case

Mchael H VW¢iss, Admnistrative Law (fi cer:
These cases were heard before ne in Watsonville, California,

during the week of January 17th through 21st, 1977. The hearing



invol ved twelve separate charges contained in two conplaints; the
first was filed on Decenber 2, 1975 and contained ten allegations of
unfair | abor practices pre-dating the representation el ection
hel d on Novenber 5, 1975; and second conplaint that, was filed on the 28th
of January, 1976 and contai ned two post-el ection unfair |abor practice
allegations. The conplaints allege violations of Section 1140. 4(a) and
Sections 1153 (a) and (c) of the Agricultural Labor Rel ations Act,
herei nafter called the Act.

Al parties were given a full opportunity to, and did,
participate in the hearing, and at the close of the hearing, were
invited to file post hearing briefs. Both respondant and UFWfiled tinely
post-hearing briefs. A though the General Counsel nailed its post-hearing
brief inatinely fashion, it was not received by the hearing examner until
after the decision had been prepared. Neverthel ess, | have revi ewed t he
General (ounsel 's brief and there was nothing in the di scussion therein that
effected . ny decision regarding any of the twelve allegations.

The record of the proceedi ngs consists of the follow ng:

-The testinony of the 13 witnesses called by the General (ounsel ;

-The testinony of the seven w tnesses called by respondant Rod M
Lel | an

-General Qounsel 's exhi bits nunbered 1 through 13

-Respondent' s exhi bits nunbered 1 through 16

-Intervener's exhibits 1 and 2

Uoon review ng the entire record, including ny observation of the
deneanor of the witnesses called by the parties, ny visit to and vi ew of
respondant' s physical |ayout and operation, and after consideration of the

briefs filed by the parties, | nake the fol | ow ng determ nati ons.
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I1. Fndings of Fact

A Jurisdiction

The parties stipulated that Rod Me Lel | an Conpany was an ag-
ricultural enployer, that the charging parties were at all rel evant
tinmes agricultural enpl oyees and that the UFWhas been and is a | abor
organi zation. In addition, the parties stipulated that all persons alleged
to be supervisors, were, wth one notabl e exception, supervisors. The
specific stipulations entered into by the parties and relevant to this

deci sion fol | ow

Sipul ations

1. onsolidated Conpl ai nt dat ed Decenber 2, 1975, General Gounsel 's Exhi bit
4(b) :

A The allegations of paragraph one with regard to the serving of a
true and correct copy of the original charges in this case are
admtted.

B. The allegations in paragraph two that Rod Me Lellan is a

corporation engaged in agriculture is admtted, and that
respondant is nowand at all tines nmaterial herein an
agricultural enpl oyer wthin the neaning of Section 1140.4 (c) of
the Act. It was further stipulated that all references wthin
the conplaint to Rod Me Lellan being an agricul tural enpl oyer in
Santa Qruz Gounty would ' be changed on its face to Monterey
Gount y.

C The allegations of paragraph three that the charging party-enpl oyees
at all times relevant herein have been agricul tural enpl oyees
w thin the neaning of Section 1140.4(b) of the Act. The conpl ai nt

was permtted to be anended



on its face by stipulation to omt the words "and are now'

agricul tural enpl oyees.

D The allegations of paragraph four are admtted that at

all times naterial herein, the UFWhas been and is a | abor

organi zation wthin the nmeani ng of Section 1140.4(f) of the Act.
The all egations of paragraph five are admtted as foll ows: The
foll ow ng nanmed persons occupy the position as set forth opposite
their respective nanes, and, have been and are now supervisors,
wthin the meaning of Section 1140.4 (j) of the Act and agents of

respondents acting on its behal f:

Larry Eddi ngs - General Nanager
Cavi d Jacobs - Supervi sor
Qaig Wnter - Supervisor

Dom ngo Sandoval - Supervi sor

2. onplaint dated January 28, 1976, General (ounsel's Exhibit #5:

F. The allegations of paragraph 1 that a true and correct
copy of the original charge was served on the respondent
were admtted.

G The allegations of paragraph 2 that respondent is an
agricultural enpl oyer wthin the meaning of Section 1140. 4(c)
of the Act are admtted.

H

The all egations of paragraph 3 that the UFWis a | abor

organi zation wthin the nmeani ng of section 1140.4(f) of
the Act are admtted.

The all egations of -paragraph 5 of the conplaint that at
all times nmaterial herein, Jose Barretos, has been and

was, an agricultural enpl oyee wthin the neani ng of
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Section 1140.4(b) of the Act, until his enpl oynent term nated

were admtted.

B. The Wnfair Labor Practice Alegations, Generally

The conplaints in this consolidated case all ege that respondent was
responsi bl e for twel ve separate violations of Sections 1153(a) and (c) of
the Act inthe follow ng broad catagories: that the Uhion was denied
access to and was subject to surveillance at the Rod M Lellan premses in
Wt sonville, Galifornia; that the enpl oyees were subject to intimdation
and coercion wth regard to the el ection that occurred on Novenber 5, 1975;
that enpl oyees synpathetic to or nenbers of the UFWwere subject to
discrimnatory discharge and/or discrimnatory terns in the conditions of
their enploynent; and finally that Angie Aguirre was a Supervisor acting as
an agent on behal f of respondent wth regard to the acts all egedl y
coomtted on respondent’'s premses. The ten allegations of the conpl ai nt
filed on Decenber 2, 1975 are found in paragraph six and are designated
therein as subparagraphs (a) - (j). For sinplicity purposes, allegations
In the second conpl ai nt dated January 23, 1976, which was consol i dated at
the hearing with the first, shall be referred to as (k) and (1) in order to
avoid confusion wth any of the allegations of the Decenber 2nd conpl ai nt.
Each of these allegations of unfair |abor practices shall be di scussed
herein- after seriatim

Each of the acts, with the exception of unfair |abor practice
allegation (j), occurred on the premses of respondent’'s Vétsonville
operation. The allegation contained in paragraph (j) occurred on the

respondent's South San Franci sco prem ses. Respondent denies
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each of the allegations contained in the twel ve charges with the exception
of the allegation contained i n paragraph 6(g). Respondent concedes t hat
they did, in fact, coomt a "technical" violation and deni ed access to UFW
representatives during noon hours to visit workers eating their |unches
wthin buildings at their Vtsonville premses the week i mediately prior
to the el ection. The significance of the admssion of this violation and

its renmedy wll be nore fully discussed | ater.

C The peration of Rod Me Lel | an Gonpany

The Rod Me Lellan Gonpany is a diversified corporation wth
operations at two |locations, in Vétsonville and South San Franci sco,
Galifornia. It has been in existence since 1960 and is in the business of
produci ng and selling floral products and plant soil, both whol esal e and
retail. Its products include fresh eucal pytus plants whi ch are grown
outside in fields; roses which are grown in greenhouses and cut daily;
or chi ds which are grown in greenhouses both in the formof plants and/ or
just for the sale of the flowers; gardeni as; and several hundred varieties
of house plants al so grown in greenhouses in what is designated as the
propagation departrment. In order to cordinate their operation, respondent
runs a nunber of trucks between the Vétsonville and South San Franci sco
premses, as well as to San Francisco, in order to transport the various
products fromone | ocation to another and also in order to provide their
products to their whol esal e cust oners.

The work at Rod Me Lel l an Gonpany i s seasonal and accordingly, the
enpl oynent al so fluctuates. The fresh flower departnent, which consists

of the roses, orchids and gardeni as, and the eucal yptus, is
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hi ghly seasonal. The maj or denand period i s between Decenber and My.

For instance, in the eucal yptus departnent, the peak season occurs usually
during the nonths of Decenber and January. There was consi stent testinony
that the nunber of enpl oyees in the eucal yptus departnent woul d general |y
be around twel ve 'to fourteen during the nmonths of Septenber and Cctober,

reachi ng approxi mately twenty-five in Decenber and usually thirty-five to
forty during Decenber and January and then starting to slack in the

cont i nui ng nont hs.

Respondant' s exhi bit nunber 8 which is a chart of the work force
at Rod Me Lellan's Watsonvill e operation broken down by depart nent,
reflects the fl ow of the seasonal enpl oynent at that |ocation. During the
course of the year, the season's enpl oynent would range froma | ow of 98
to 100 up to a high of as nuch as 140 to 150 enpl oyees. For instance, on
Novenber 5, 1975, when the el ection took place, (which is the subject of a
separate chal | enge presently pendi ng before the Board), there were
approxi natel y 110 enpl oyees that were eligible to vote in that el ection.

(See Intervener's Exhibit nunber 2).
D Physical Lay-Qut of The Watsonville Prem ses

Respondant' s WAt sonvill e operation is | ocated approxi nately
twel ve mles outside of Vétsonville on Hghway G 11, approxinately three
mles west of Hghway 101. The property starts fromthe hi ghnay
continuing for a distance | would estinate as a quarter of a mle..

Adj acent to the highway, there is a small shoul der where cars can park
before you actually are on Rod Me Lellan's premses. Approxinately fifty
to seventy-five feet off the highway is a gate that is allowed to remain
open during busi ness hours,
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and otherwi se is kept |ocked. You continue through Rod Me Lel lan's
property by neans of a recently paved road. The paved road conti nues
through a nunber of fields of eucal yptus trees or bushes containing the
crop that is cut and becones part of the produce of the conpany. The paved
road branches and then | eads to two parking lots on either side of what
has been desi gnated as the new packing shed. In addition to the new
packi ng shed, which was built in the summer of 1975, there is an

addi ti onal packing shed which is referred to as the ol d packi ng shed, and
there is a series of greenhouses which are laid out in what are called
ranges, A range through Hrange. One additional structure, the retail
store whi ch was conpl eted in Decenber, 1976, has been built since the

el ection took place in Novenber of 1975. Prior to the conpl etion of the
retail storeinits present location, the retail store was |ocated i n one
of the greenhouses "B' range, opposite what is designated as the ol d

packi ng shed. Two exhibits, respondent’'s nunber 9, which is a di agram of
the Rod Me Lel l an operation in Vétsonville, and respondent’'s nunber 16,
which is an aerial photo of the Watsonville operation taken in Qctober,
1975, have been attached to this decision in order to give a nore accurate

record of the physical |ayout of the prem ses.
E Quganizing Eforts at Respondent's Prenm ses

In June of 1975, the Agricultural Labor Relations Act was passed
and took effect on or about August 28, 1975. In early Septenber, 1975, the
supervi sors and General Manager of Rod M Lel l an Gonpany hel d a series of
neetings in which they discussed the inpact of the Act on the operations at
Rod Me Lellan and al so the




l'ikelihood that there woul d be organi zing activities on the premses. M.
Eddi ngs, the General Manager, testified that at that point in tine/
Respondent was not aware that any organizing efforts were, in fact, being
taken at Rod Me Lellan's by either their enpl oyees or by staff organi zers
for the ULFW

By md- Septenber, 1975, however, M. Eddi ngs becane aware through
runors and then fromthe worker hinself, that Angel Sandoval an enpl oyee
wth nore than ten years experience wth the conpany, was, in fact,
organi zing on behalf of the UFW At this point, Angel Sandoval was the
only known worker admttedly and openly organi zi ng on behal f of the UFW
During the next several weeks, however, Joe Hernandez, an experienced
wor ker of respondent's, .who worked closely wth Angel Sandoval, al so began
to openly organi ze on behalf of the UPW During this period, nore of the
wor kers who synpat hi zed or supported the Union (UFW wore URWhbuttons or
ot her insignia.

The organi zi ng canpai gn took several forns. Initally, Sandoval and
a UFWstaff organi zer passed out |eaflets on the shoul der of the road
outside respondent’'s premses prior to the start of work at 7:30 a.m
Thereafter, Sandoval and Hernandez, sonetines al one, sonetines toget her,
sonetines wth a UFWstaff organi zer would talk to the workers taking their
breaks or eating their |unches outside of the buildings or in their cars.
During the period fromQtober 30 to Novenber 4, inmediately prior to the
el ection, the UFWstaff organi zers and Sandoval and Hernandez nade a
concerted effort to gain access unsuccessfully, to those workers who ate
their lunches within the buildings. The series of unfair |abor practices
that have been al | eged, occurred chronol ogically during this period of tine

and will be di scussed seriati mhereinafter
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F. The Whfair Labor Practices Al egations

. Conplaint # 6 (a) - Od David Jacobs intimdate,
restrgl n, and coerce, Joe Hernandez on or about Septenber
14, 1975.

a. Factual HF ndings

Joe Hernandez, who was a truck driver for several years for Rod Me
Lellan, testified credibly that on a date that he was not certain of (it
coul d have been Septenber or (ctober) , possibly a Sunday, in an early
norni ng neeting wth his Supervisor, David Jacobs, several inquiries were
nade with regard to Union organi zing at Rod Me Lel lan. Jacobs cal |l ed
Hernandez to Jacobs' office in the ol d packing shed. During that
di scussi on, Jacobs stated to himthat he had heard runors that there were
union organizing activities at M Lellan. He also stated that he and
ot her supervi sors had had a di scussion wth General Manager, Larry
Eddi ngs, regarding organizing activities at Me Lellan. "Al persons that
were invol ved wth organizing at Me Lellan woul d be w thout work."

Cavi d Jacobs, one of the ten supervisors at Rod Me Lellan's
Wt sonvill e operation, also testified that this particular neeting wth
Hernandez did, in fact, occur. Hs recollection was that it was sonetine
in md-Septenber of 1975, also early in the norning, although his
recol l ection was that it occurred on a Monday or possibly a Tuesday.
Jacobs went on to testify that he had stated to Hernandez that he Jacobs,
and the ot her supervisors had been hearing runors that there was an
enpl oyee of the conpany that was organi zing and that they heard that it
was Angel Sandoval . Jacobs expressed surprise that Angel Sandoval was
organi zing. Jacobs al so stated that there had been a brief neeting of

the supervisors wth
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the General Manager, Larry Eddi ngs, regarding Uni on organi zi ng.

Jacobs went on to say that at the discussion wth Hernandez, he

stated that anyone who was going to be invol ved in organi zi ng was

going to have to do it during working hours. Jacobs stated that during this
10 mnut e di scussion, Joe Hernandez just |istened. However, Jacobs testified
that to Jacobs’ comment that he certainly did not support any Union at Rod
Me Lel lan, Joe Hernandez responded, "I don't believe the Conpany needs a
union either." A that tine, Jacobs stated he did not know that Joe

Her nandez was a supporter of or an organi zer for the UFW

b. D scussion and Concl usi ons

Gontrary to respondent's contention, | find the allegation of
unl awful interrogation contained in paragraph 6(a) of the conplaint to have
nerit. The surroundi ng circunstances regarding the Uhion activities that
wer e becom ng nore apparent and preval ent, frommd-Septenber into Gt ober
woul d tend to support the charge by M. Hernandez. By md-Septenber it had
becone apparent and, indeed, admtted by Angel Sandoval that he was
organi zi ng as a conpany enpl oyee on behal f of the UF'W M. Sandoval and M.
Hernandez were two truck drivers for Me Lellan and worked toget her closely at
that point on the same shift. It would be reasonabl e to assume and expect
that the relationship between these two men woul d be an obvi ous one for the
conpany to observe and to keep a close watch on if it was concerned over the
organi zing activities of one, as the various supervisors and general nanager
indicated it was. This woul d especially be true where both Eddi ngs and

Jacobs bel i eved so strongly that the conpany shoul d not be subjected to a

successf ul
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uni oni zation drive. M. Hernandez also testified that his activities of
organi zing in support of the UAWstarted off on a nore quiet/less
obvious, basis in early Septenber when his activities as an organi zer
were not as apparent as, for instance, M. Sandoval 's. But, by md-
Septenber, it became quite apparent and known that M. Hernandez was, in
fact, organizing on behalf of the UFW The inquiries nade by M. Jacobs
were in the context of attenpting to ascertain or verify whether or not
M. Hernandez or others were synpathetic to and/or organi zing for the
UAW and if so, to warn himof the consequences to anyone who conti nued
such activity.

Respondent' s contend, however, that the circunstances in which
Jacobs made his remarks were not "coercive" in any real sense.

[ Respondent' s Post-Hearing Brief, p.9.] Frst, the office had gl ass

w ndows on three sides; second, the office was off of a nain passageway
whi ch was subject to use at any tine; third, that Jacobs actually said to
Hernandez that "union organi zers coul d' [not woul d], "be fired if they
organi zed during working hours;" and fourth, that Hernandez was not, in
fact, intimdated by Jacob's statenents because in response Hernandez is
clainmed to have said "I know the conpany cannot under the |aw do that."
[fire for union activity].

The sinple answer is that Jacob's actions are not saved by the
recogni zed doctrine that ". . .interrogations of enpl oyees about union
nenber ship may or rmay not anount to coercion, dependi ng on how the
interrogati on was conducted and the surrounding circunstances.” NL. RB
v. Rtchie Mg. ., 354 F.2d 90, 99 (8th dr. 1975). cf. NL RB. .
Loui siana Mg. Go., 374 F.2d 696, 700 (8th dr. 196 ) [". . .[When a

Supervi sor wth Expressed anti -
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uni on sentinents asks an enpl oyee about his union affiliation and the
uni on synpat hies of his fellowworkers/ there is going to be a nost
natural coercive effect on the questioned enpl oyee."]w th Sani sl aus
Inports, 91 LRRM 1030 (1976).

As part of ny fact-finding responsibility inthis case | went to
and wal ked t hrough respondent’'s premses, including Jacob's offi ce.
Respondent appears to suggest that Jacob's remarks to Hernandez were nade
in a fish-bow -type, non-coercive atnosphere. | do not share their
conclusion. M. Hernandez was called fromhis nornal place of work
activity into a private office, albeit wth glass w ndows that one coul d
| ook through. He was questioned in a manner that reflected both M.
Jacob' s and respondent's desire to ascertain or confirmwho was
organi zing and to indicate their strong hostility towards uni on
organizing at Rod Me Lellan's. To the extent Jacob's version of what he
said varied fromHernandez, | find Jacob's version not credible. Jacobs
had recently attended conpany neetings in which the conpany's strong
anti-union position was expressed. Mreover, he testified to his own
very strong hostility towards unions and uni on organi zing. Under these
circunstances, | view Jacob's statenents as a flagrant interference with
the statutory rights of Hernandez and constituting conduct violative of
Section 1153(a) of the Act and | so find.

I1. Wether the General Manager Larry Eddi ngs,

intimdated, restrai ned and coerced Angel

Sandoval - (16 (b) ).

a. Factual F ndings

Angel Sandoval was and is an enpl oyee of Rod Me Lel | an Conpany for

nore than ten years, the past approxi nately six years as

-13-



a truck driver. Mre than any other enpl oyee, he was the nost active and
responsi bl e for the organizing activities at respondent's.

In md-Septenber, 1975, Larry Eddings, the General Manager the
past sixteen nonths at respondent's, called M. Sandoval into his
office for a neeting that |asted approximately one hour and a quarter.
Fromall the evidence that | have heard and reviewed in this case, it
isnyinpression that this neeting nore |ikely took place prior to the
allegation of the unfair |abor practice alleged i n paragraph 6(a)
whi ch was stated in the conplaint to have occurred on or about
Septenber 14th. The purpose of the neeting apparently was for M.
Eddings to ascertain and confirm the runor that he had becone aware
of the fact that Angel Sandoval was organizing for the UFWat Rod Me
Lellan's. After M. Eddings asked and M. Sandoval confirned that
Angel was, in. fact, organizing for the UFW the conversation
continued to range over the course of the succeeding hour as to why he
was so organi zing and whether it was truly in the best interest of the
workers and the conpany for there to be any union including the UFWas
the bargai ning representative for the workers.

The specific charge made in the conplaint testified to by M.
Sandoval , was that M. Eddings stated during the di scussi on about M.
Sandoval ' s reasons for organi zing, that shoul d the uni on be successful in
w nning the el ection, that the conpany woul d refuse to negotiate and woul d
cease its operations rather than allowthe union to come in. M. Edings,
on the other hand, testified that while he admtted that he had asked
Angel if he was, in fact, organizing for the union, all of the di scussions
thereafter were with regard to the fact that his previous experience wth
uni on organi zi ng was not a positive one, including the one with the UFW

However, he spec-
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ifically was not threatening Angel wth regard to the activities he was
doi ng. Mreover, Eddings stated he said that he personal ly woul d not be
the person involved in negotiating a contract should the union wn the
el ection.

Both Eddings and Sandoval's testinony regarding this di scussion
indicated that it occurred openly, civilly, amcably, al nost respectful ly
ina"nan-to-nan" manner. However, while the context and tone of the
neeting was civil, the subject matter was a deeply earnest one for both
partici pants who represented such opposi ng vi ews about the UFW

The catal ogui ng here of the testinony of this hour and a
quarter discussion that was conpatible or in conflict would be | engthy
and likely of mninal help.

As the trier of fact, | have found this particul ar charge and the
testinony wth regard to it to be an extrenely cl ose one to nake an
ultimate finding regarding the question of the coercion and inti mdation.
Several nmatters do inpress ne which ultimately have swayed ne to the
position that M. Eddings did not coomt an unfair |abor practice during
this lengthy and serious conversation wth M. Sandoval. These factors
are, 1) the timng of the neeting wth respect to the organi zi ng canpai gn,
2) the civility in which the discussion occurred and 3) the express
statenent by Eddings that Sandoval's job was not in jeopardy for his
support of or organizing for the UFW The significance of these factors
are: first, the discussion occurred very early in the organi zi ng canpai gn
when the conpany was seeking to ascertain just exactly who, what, and why

there was organizing. In order to ascertain that, M. Eddings had,
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for want of a better word, a "man-to-man" talk wth M. Sandoval on
whet her or not this really was an appropriate action and could it be
headed of f because everyone at the conpany felt very strongly agai nst
having a union cone in at all. Mreover, if the organizing continued,
the conpany woul d strongly oppose it. | did not get the inpression from
either M. Eddings or fromM. Sandoval that the purpose, effect, or
intention of this nmeeting and di scussion was to bring about a
termnation to the UFWorgani zing by intimdating or coercive words or
actions. However, each party made it clear to the other that they were
each going to pursue their respective positions and the subsequent
unfair |abor practice charges which will be di scussed hereinafter and
which | do find, there was, in fact, intimdation, restraint and
coercion flowin part fromthe fact that the respective "dies were cast"
at this neeting.

Second, M. Sandoval had been a long-term capable and know
| edgabl e enpl oyee of respondent's. M. Eddings, on the other hand, was
conparatively newto the conpany and had, up to that point, a good
working relationship wth M. Sandoval. As a result, the neeting was
conducted in a civil and open tone. This factor, coupled with the
express disclainmer that Sandoval’s job was not in jeopardy because of his
organi zing activities, conbi ned, on bal ance, to-take Eddi ngs renarks out
of the coercive side of the scale. Wile | shall recormend that the
all egati ons of coercive interrogation contai ned i n paragraph 6(b) be
dismssed, | wsh to nmake it clear that if any one or nore of the factors
di scussed above had not been present, |I woul d have found the

interrogati on a coercive one.
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II'l. Wiet her supervisor Jacobs intimdated, restrained, and
coerced a group of packing shed workers at a conpany-
call ed neeting about the UIFW(16 (c)).

a. F ndings of Fact

In early Septenber, 1975, respondent's General Manager, Larry
Eddi ngs, had neetings wth all the supervisors in which he discussed wth
themthe recent enactnent of the ALRA and the inpact that it had, and the
possibility of organizing | eaki ng place on the Rod Me Lel I an prem ses woul d
have. At the tine of the neeting of the supervisors, M. Eddings testified
that he was not sure that there was, in fact, organizing going on or who was
doing it, but that it was inportant to establish the conpany's position that
it strongly opposed any union at Rod Me Lell an's.

Subsequent to that early Septenber neeting, Jacobs held a series of
neetings wth his workers, including one on or about Septenber 18. Four
w tnesses called by the General (Gounsel, Joe Hernandez, Verna MIler, Sophia
Arroyo, Hizabeth Figerroa, each testified wth regard to what Supervi sor
Jacobs stated at the neeting. Each of these w tnesses was subject to very
Vi gor ous cross-examnation by experienced counsel and their testinony re-
nai ned consi stent and unchanged. Each of the wtnesses testified that Jacobs
stated that the union would not wn the election and if the union should w n
the el ection, the conpany woul d not negotiate wth the union and that if the
union were to cone in, the conpany woul d cl ose down.

Respondent, on the other hand, clains that Jacob's statenents to the
workers were nerely 'intinmations or predictions rather than threats of what
woul d occur if an election was held and the union won. ["If there were an

election and if a union won, and if the

-17-



uni on nade unreasonabl e denands, then M. Eddi ngs could not sign a
contract which woul d break the conpany. "]

b. D scussi on and Goncl usi ons

To the extent the testinony of the w tnesses regarding

this issueis inconflict, I viewthe testinony of the four wtnesses
called by the General (ounsel as bei ng credi bl e and di spositive of the
| Ssue.

However, respondent takes the further position in this as
wel | as other allegations raised in the conplaint, that since several of
the witnesses testified they did not, in fact, believe the statenent the
conpany woul d cl ose down, that therefore there was not any intimdation

(See e.g., Respondent's Brief, p. 13).

First, | find that the allegation of unlawful interrogati on has
nerit and that Jacob's statements were directly ained at di scouragi ng
the workers fromsupporting the union at the risk of the possible | oss
of their jobs.

Second, under anal agous NLRB precedents, intimdation or the
notivation underlying it are not the touchstones for a Section 8(a){l) [of
the NNR Act] violation. See e.g., Mrris, The Devel opi ng Labor Law 1971
at p. 66:

[ITnterference, restraint, and coercion under Section
8 (a) (1) of the Act does not turn on the enpl oyer's
noti ve or on whet her the coercion succeeded or fail ed.
The test is whether the enpl oyer engaged i n conduct
which, it nay reasonably be said, tends to interfere
wth the free exercise of enployee rights under the
Act. (footnote omtted)

V. Wether Angie Aguirre is a Supervisor and
whet her she promsed illegal benefits to
enpl oyees. (16 (d) of the conplaint)

a. F ndings of Fact

Angi e Aguirre has worked for Rod Me Lel | an Conpany for appr ox-
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imately ten years. She works in the orchids departnent and is one of the
persons responsi bl e for packing themfor shipping. She is what the
conpany calls a lead person, that is, she | eads a crew of other workers
that woul d vary between two or three to seven or eight persons in
organi zi ng and packing the orders called in. Wthin its work force of 100
to 140 persons, respondent has approxi mately twenty | ead persons. None of
themparticipate in the supervisory neetings that periodically occur.

None of themhave the power to hire, fire or discipline, and 95%of the
same work that is done by the crewis also done by the | ead person. Wat
is apparent fromthe testinony given by the w tnesses at the hearing, was
that Angie Aguirre was given the authority to give orders to the various
workers as to which orders to fill and occupi ed a position of sone
influence wth regard to enpl oynent decisions. Thus, matters of hiring or
firing or discipline could be directed to her for her opinion or for her
input wth regard to a deci sion.

b. DO scussion and Goncl usi on

O the basis of the overall enploynment actions that Angie
Aguirre did performand her activities wth regard to what woul d be
consi dered either typical or usual supervisory functions, | find that
Ms. Aguirre was not a supervisor within the neaning of Section
1140.4(j) of the Act.

Section 1140.4(j) of the Act states:

"The term' supervi sor' neans any individual having the
authority, in the interest of the enpl oyer, to hire,
transfer, suspend, l|ay-off, recall, pronote, discharge,
assign, reward or discipline other enployees, or the
responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if,
I'n connection wth the foregoi ng, the exercise of such
authority is not nerely routine or clerical nature, but
requi res the use of independant judgrent."
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Even a cursory reading of this provision indicates that the various
supervisory functions listed are done so in the disjunctive or
alternative. It was undisputed that Ms. Aguirre did have authority, for
I nstance, to direct enpl oyees regarding orders to fill or to recormend an
adj ust nent of enpl oyee grievances.” Neverthel ess, what | find, controlling
is the concludi ng clause of the provision which requires substantially nore
than routine authority which there was no indication Ms." Aguirre
possessed.

Bven if Ms. Aguirre was not a supervisor wthin the neaning of
the Act, the General Gounsel argues that agency principals apply and
require inputing the actions of Ms. Aguirre to respondant.

The General Counsel argues first, that Ms. Aguirre translated for
Cavi d Jacobs and conveyed coercive statenents of Jacobs to the workers.
Second, respondent permtted her to speak at these sane neetings to the
workers and i ndependently, as well, telling workers they woul d | ose
benefits if a union won the el ection.

Wi | e agency princi pals nay be applicabl e i n enpl oyer-enpl oyee
relationships, it's applicability inthis setting will have to await a
nore appropriate case. It appears to nme that should | find that the
respondent has conmtted an unfair |abor practice on the basis of Angle
Aguirre's translation for the sane speech that | have al ready found an
unl awf ul | abor practice on the basis of the Supervisor's orgi nal statenent,
| woul d be finding coercive statenents and penal i zing the enpl oyer tw ce
for the same conduct or incident. | decline the invitation to do so.

Moreover, the General (ounsel has not established by the
pr eponder ance of the evidence that the agency rel ati onshi p exi sted at
the tine Ms. Aguirre nmade her statenents. Wile it was estab-
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lished that M. Eddings testified he knew or was aware that Ms. Aguirre
intended to speak to individual workers, there was no further evidence
that respondent authorized or ratified her conduct. | amnot prepared to
infer it nerely on the basis that respondent was pl eased that such a
vehenent|y anti-union worker intended to talk to workers individually.
Ms. Aguirre enjoyed her First Arendnent rights as did those persons who
Wer e pro-uni on.

Wile | find that Ms. Aguirre was not a Supervi sor or agent for
the Conpany and therefore, recommend that this charge be dismssed, it is
inportant to note that had | so found, I woul d have al so found the
statenents she made coercive and an unfair |abor practice.

There was credible testinony by Sophia Arroyo and Jai ne Rubi o t hat
Angie Aguirre nade statenents at a conpany-cal l ed neeting that if workers
did not vote for the union, the conpany woul d nake jobs avail abl e for
their relatives. In addition, Marcelino Qutierrez testified that Angie
Aguirre had said that the conpany would wthdraw their assistance wth
immgation papers if the el ection was won by UFW Mreover, Ms. Aguirre
did not nake a very credible witness in her denials during her testinony.
She refused to concede that she had even the nost routine authority to
direct other workers to fill orders. She denied that she tol d anyone she
was going to talk to workers on her own. Yet Larry Eddings, the General
Manager, testified that Ms. Aguirre had informed himof her intentions to
do so. Mreover, Ms. Aguirre was extrenel y antagoni stic and hostile
toweards the UFWand nade no secret of it. Fnally, she was seriously
i npeached at |east three tines on cross-examnation fromstatenents she
had nade to a Board agent when the
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charge herein was orginally investigated a year ago.

Thus, | would have found that Ms. Aguirre's statenents were
coercive and ot herw se have been an unfair |abor practice but for ny
finding that she was not a supervisor within the neaning of Section 1140.4
(j) of the Act.

V. Wether the change in the work schedul es of Angel

Sandoval and Joe Hernandez was a viol ation of the Act.
(96 (e) of the Gonpl ai nt)

a. F ndings of Fact

There is no dispute that on or about Cctober 9, 1975, the Conpany
directed a change in the scheduling of the two truck drivers and the
trucks driven daily fromWitsonville to respondent’'s South San Franci sco
operation. Prior to that date, on the previous schedul e, both M.
Sandoval and M. Hernandez came to work at approxi mately 7:30 a. m
toget her, one truck being | oaded up and |l eaving later in the norning and
the second truck usually |eaving sonetine after lunch. Under the changed
schedul e that occurred, the first truck driver would cone in at 7:30 am
and was required to be on the road no later than 9:00 a.m while the
second truck driver was required to cone in at either 11:00 or 12: 00 noon,
(at first) and (later) at 10:00 a.m (The drivers changed shifts each
week). The conpany's position wth regard to this change in schedul i ng
was that it was for strictly business reasons: Frst, as M. Eddi ngs
testified, it was nade in response to custoner's conpl ai nts that
del i veries were not bei ng-made on a sufficiently regul ar schedul e; and
second, M. Jacobs testified that the decision was nade in order to
el imnate several hours of overlap tinme in which both trucks were not
being utilized in an efficient way.
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The General (ounsel on the other hand, clains, and both M.
Hernandez and Sandoval , so testified credibly, that the reason for the
change in the schedule was in order to separate the two prine, enployee
organi zers for the union in order to interfere wth and di scourage and
restrain any coordinated union organi zing activities. A nunber of factors
have | ed ne to the conclusion that a purpose, if not the purpose, at the
time of the change, was, in fact, tointerfer wth and di scourage and
restrain the union organi zing activities of M. Sandoval and M. Hernandez
and | so find that the change constituted an unlawful interference wth
protected activity and was an unfair |abor practice.

b. D scussi on and CGoncl usi on

The factors that | found persuasive in finding an unfair | abor

practice are as follows: 1) The timng of the charge. By m d- Sept enber,

the conpany supervi sors were aware that Angel Sandoval was actively
organi zi ng on behal f of the UFW Moreover, shortly thereafter, they becane
aware of the fact that Joe Hernandez, the other truck driver was al so one of
the key organi zers canpai gning on behal f of the UFWat the Vétsonville
premses. During this period, the two workers were participating in an
organi zi ng canpai gn wth respondent’'s workers before and after work and
during breaks. The change in their work schedul e cane right in the mdst of
this organi zing canpai gn. Notw thstandi ng the conpany's preferred reasons,
| find this no nere coi nci dence.

| find it noteworthy that the previous schedule had been in
effect for years although there were periodic conplaints of occasional
|ate deliveries (testinony of Angel Sandoval) and nmanagenent consi der ed

this schedul e change for nonths before putting it into
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effect during a uni on organi zi ng canpai gn.

2) The strong hostility expressed agai nst the UFWby the conpany.

Subsequent to the m d- Septenber neeting between Eddi ngs and Sandoval , in
whi ch each si de discussed their respective positions, M. Sandoval nade it
cl ear he was going to continue organizing, and M. Eddings nade it equally
clear that he and the conpany were very strongly opposed to the union, and
t hough Sandoval was tol d he shoul d not fear |o0osing his job, neverthel ess
the conpany woul d actively oppose the union and its organi zing efforts.

3) The inpact of the charge. Sandoval s and Hernandez’ organi zi ng

activities specifically revolved around their ability to arrive at work
prior to 7:30 p.m when the vast majority of workers arrived and al so to be
abl e to coordi nate between thensel ves the actions to be taken on that
specific day as to who was going to tal k to which group of workers, where
they were going to focus their energy, both prior to the work and al so
during the breaks (at 10:00 in the nmorning and 2: 00 in the afternoon) and
during lunch tine.

The natural or intended effect of the schedul i ng change was to
prevent at |east one key organi zer fromarriving at work the sane time al
the rest of the workers cane and al so bei ng present during break and | unch
tine as the other workers. As a result, Sandoval and Her nandez credi bly
testified, their ability to pl an and coordi nate and share in the organi zi ng
efforts was disrupted effectively. The fact that M. Hernandez or M.
Sandoval woul d cone in an hour or two earlier when they were on the 12: 00 or
the 11:00 portion of the shift and do their organi zi ng during the break
period at 10: 00 was obviously .an adjustnent that M. Sandoval and M.
Hernandez nade to the change of schedul es by the conpany. Neverthel ess, the

I npact of the schedul e
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change on organi zi ng was effective.

4) Applicable NLRB Precendent. Respondent suggests that the change was

the result of business reasons and the result of business reasons only aid that
there is no direct evidence that the reasons were pretextual for anti-union
notivation to interfere wth the union drive (Respondent's Brief, p. 20).
However, respondent has failed to neet i burden of rebutting the anti-union
notive of the timng and inpact of the schedul i ng change under the rational e of
both the majority and dissenting opinions in NL. RB. v. GQeat Dane Trailers,

Inc., 388 US 26, at 34 and 40, 87 S Q. 1792 at 1798, and 1801 (1967).

M. Wether supervisor Qaig Wnter inproperly interrogated
Verna MIler. (Paragraph 6(f) of the Conpl ai nt)

a. A ndings of Fact

Verna MIler had worked at Rod MLel | an Conpany for approxi nately a year
and a half. She had been narried to Joe Hernandez since approxi nately 1970.
Apparent|ly at some point during the tine of the organizing at Rod Me Lellan in
Septenber, Cctober and early Novenber of 1975 she was separated from Her nandez.
In late Septenber or early Cctober, possibly the first week of QGctober, M.
Mller credibly testified that her supervisor, Graig Wnter, called her into
his of fi ce where he asked her a series of questions regarding Joe Hernandez and
union activities. Specifically M. Wnter asked her did she know why Joe
Hernandez was organi zing. In addition, he asked why was Hernandez j eopar di zi ng
his job, asked if she had signed an authorization card and finally if she knew
the nunber of workers who had. Her response was that she did not discuss those

matters wth
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M Hernandez and did not know the nunber of persons who had si gned cards.
Respondent on the other hand contends that Wnter's inquiry

was an isolated, off hand remark that occurred during a nore |engthy

di scussion involving other unrelated matters. M. Wnter testified that he

was nerely curious about Hernandez's notivation, already knew that

Hernandez was, in fact, organizing at that tine and from previous

conversations wth Ms. MIler believed she was not a supporter of the

uni on.

b. D scussion and Goncl usi on

Gontrary to the contribution of respondent, | find the allegation
of unlawful interrogation found in paragraph 6(f) to have nerit. Wile it
is true that the questioning was relatively brief, the timng of it could
have had but one prinary effect: To request a worker to express the
nature of the union synpathies and activities of her husband and ot her
workers. The fact that Verna MIler brought the discussion to an abrupt
endi ng by her responses does not mnimze the coercive effect of the
guesti ons.

As indicated earlier in this decision, "when a Supervisor wth
expressed anti-uni on sentinents asks an enpl oyee about his union
affiliation and the union synpathies of his fellow workers, there is going
to be a nost natural coercive effect on the questioned enployee.” NL.RB.

v. Louisiana Mg. Conpany, supra, 374 F.2d at 700.

M. Wether, on or about Novenber 1st, through
Novenber 4th, 1975, Rod Me Lei 1 an Conpany
deni ed access to UFWrepresentatives in violation
of Section 20900 of the Board s Emergency
Regul ati on. (16(g)of the Conpl aint.

During the week inmedi ately prior to the el ection, that was
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on Novenber 5, 1975, staff organi zers for the UFWcane to Rod M-Lellan's
premses and parked in the parking ot during the |unch hours. They woul d
engage i n conversations and talk wth those enpl oyees who were eating their
| unches outside of the various greenhouses and packi ng sheds near or about
the parking | ots.

After having discussions wth the workers that were on the outsi de,
the staff organizers along wth either Joe Hernandez and/ or Angel Sandoval
woul d approach and attenpt to enter each of the packing sheds or the
greenhouses in order to talk to the enpl oyees that were eating lunch in the
I nsi de of these buil dings.

It was conceded by all parties that Rod Me Lel | an's supervi sors,
Larry Eddi ngs, David Jacobs, Graig Wnter and Tom Rose bl ocked t he
entrances to those buil dings and prevented the organi zers fromgoi ng inside
where workers were eating their lunches. The conpany has conceded that the
actions by the supervisors were in its words, a "technical" violation of
the access regulation as it then existed.

The conpany while admtting the "technical" violation, points out the
follow ng factors should mtigate agai nst an inposition of any renedy, |et
alone an extraordinary renedy as a result of its violation: Qne, while
organi zers were deni ed access to the encl osed areas, specifically the packing
sheds and several of the greenhouses, the organizers were permtted access to
the non-encl osed areas, specifically the parking areas and areas in between the
greenhouses where the worker's cars were parked. Two, when the organi zers
approached the various buildings, one of the supervisors went inside the
bui | di ngs and announce to the workers within that there were organi zers for the

U-Wout si de who wi shed to discuss nmatters wth themon the outside.
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Three, the organizers did in fact speak to a great nunber of the workers,
Four, that at all tines the "confrontation" between the conpany supervisors
and the UFWorgani zers was "amcable" in the words of M. Eddings and that no
physi cal or verbal confrontations or argunents occurred.

O the other hand, the union points out, that its organizers
calculated that by the denial of the access the conpany prevented the union
organi zers fromhaving access to at |east one half of the enpl oyees at the
Me Lellan premses during lunch hour. Two, that conpany supervisors were
in very close proximty to the organi zers during this period of tine, and
that their presence in such close proximty, whether or not they coul d
overhear the conversations of the organi zers and the workers, resulted in a
chilling effect on the true effectiveness of the |limted access that there
was granted. Three, throughout the organi zi ng canpai gn, the UFWorgani zers
were subject to constant or frequent surveillance by conpany supervisors
which again effected the ability to have an open di scussi on and con-
versation wth the workers.

The conpany's position is that no additional access opportunities
are necessary, that they are prepared and wlling and have so i ndi cat ed
all along, to abide by ALRB s revi sed Erergency Regul ations in access
found in section 20900.

The union on the other hand, suggests that because of the effect
the denial of the access had and because of the ongoi ng surveillance during
the limted access granted that expanded access is absol utely essential in
order to offset the effect and i npact that the conpany denial of access had
prior to the election. Upon reflection of the surroundi ng circunstances
and i npact of the denial of access, it is ny opinion that an appropriate

remedy in this case
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woul d |'i e sonewhere between positions taken by the parties in this
natter.

Specifically, it woul d appear appropriate that the union shoul d
be all owed to have a sonewhat nore expanded access to the workers for a
very limted period of tinme of three days, enabling themto have access
not only an hour before and an hour after work, and al so during |unch
tine, but during extended breaks that is, at |east a one-quarter hour
period in the norning and a one-quarter hour period in the afternoon when
the normal break period is taken at Rod M Lel | an Conpany.

It is noteworthy in this context that respondent utilized its
unlimted access to the workers by hol ding periodic and frequent neetings on
conpany tine in order to provide information and i nfluence the worker's
deci sion regardi ng signing authorization cards and voting for the union.

In addition, Rod Me Lell an Gonpany has a retail store that is open to
the public. The concerns that Rod Me Lel |l an Conpany and ot her nursaries
expressed which were, in part, the reason for the change in the access
regul ation as applied to nursaries does not apply to that specific building.
Accordingly, the union organi zers shoul d have access to the retail store on
an unlimted basis, during its normal hours for two days. (It is noteworthy
that the nunber of enpl oyees working there can vary between two and ten
dependi ng on the season. Mreover, they are permtted to eat their |unch
inside as well).

Finally after viewng respondent's physical operation, the
concerns that Rod M Lellan Conpany and other nurseries expressed

regardi ng the presence of outside persons wthin the interior por-
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tions of the greenhouses do not seemto apply to the work perforned
w thin the packi ng sheds. Accordingly, as part of the renedy in this
case | woul d recommend that the organi zers have expanded access to
workers within the old and the new packi ng shed during break, |unch
and before and after work tine for a period of three days in order to
give theman equal opportunity to canpai gn and present their point of

viewto the workers at those | ocati ons.

MIl. Wether respondent engaged in i nproper
survei | | ance of UFWrepresentatives and
organi zers. (16(h) of the Conplaint.

a. Fndings of Fact

Curing the organi zing canpai gn this occurred during the nonths of
Septenber and ctober and into the week prior to the el ection held on
Novenber 5, respondent’'s supervisors were present both outside the gate,
prior to 7:30 a.msitting in their vehicles observing the passing out of
literature, and at the parking lot and between the greenhouses when the
UFWstaf f and enpl oyee-organi zers were seeking to talk to workers. The
conpany surveil |l ance expanded during the week prior to the el ecti on when
conpany supervisors woul d fol | ow each of the organi zers as they sought to
talk to workers eating their |unches outside the greenhouses and packi ng
sheds. Respondent defends the need to naintain the cl ose observation of
the UFWorgani zers in order to deny themaccess to their buildi ngs where
other workers remai ned inside and ate their lunch. Fnally, the
surveillance culmnated during the final week when Graig Wnter, one of
t he supervisors., brought and at tines used his novie canera while
organi zers attenpted to talk to workers eating their lunch. Each of

these all egations of sur-
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vei | | ance are di scussed separately.

1) Surveillance at the gate all egation.

Angel Sandoval and Verna MIler both testified that on indivi dual
occasi ons, they observed organi zers passing out |iterature to workers

that were parked in their cars outside of the gate along the road prior to
the tine workers had to report for work. Angel Sandoval testified that
both M. Eddings, the General Manager and M. Jacobs were both present at
the gate when he passed out panphl ets and observed who he passed the
literature to. Verna Mller testified that she observed Tom Tose sitting
in a pick up truck on one occasi on when she was sitting in a car and
organi zers were passi ng out panphl ets.

Wth regard to the one incident involving the presence of M.
Eddings, M. Eddings testified that there was one occasi on where he
recei ved a phone call fromM. Ron Frazer, the Assistant General Manager,
telling himthat a group of persons were at the nmai n gate congregating
there and that he didn't know what was going on, but that he did notice
that his, M. Edings’ children, were on the road near the gate waiting for
the school bus. M. Eddings further testified that he junped in his truck
and drove down there to nake sure that everything was alright and waited
there until he noticed that the school bus picked up his children, then
returned back to his office in the packi ng shed.

On this particular point, | sinply do not find M. Eddings testinony
very credible. In the first place, in his rush to get dow to the gate in
order to observe whether or not his children's safety was bei ng
jeopardi zed, M. Eddings still nanaged to spend enough tine to find and

pi ck up M. Jacobs and take hi mdown wth
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him Second, upon arriving at the gate, M. Eddings testified that he
observed that the group of people that were down there were just the
workers fromthe various crews receiving literature fromunion organi zers
just immediately prior to comng to work. Both he and M. Jacobs waited
around-and observed this activity during the tine that it was apparent
that he was wel | acquainted with persons there and coul d see what the
activity was. There clearly was no purpose in renai ning there other than
to observe and note who was actual | y doi ng the organi zi ng and who was
receiving the literature fromthe organi zers.

2) Surveillance-in-the-parking-l1ot allegation.

The UFWstaff organi zer, Jose Reneteria and Angel Sandoval and Joe
Hernandez testified regarding the surveillance that occurred while they
were attenpting to talk to and organize in the parking lot and in the
area between the greenhouses where enpl oyees al so parked their cars.

Each testified credibily that conpany supervisors woul d stand either
imedi atel y next to, behind or a very short distance fromthemas they
approached the various workers that they wshed to talk to. The

supervi sor woul d then stand back a few paces and observe or listen to the
conversations that would take place. It was their testinony that the
conpany supervisors could and di d overhear the conversations. The
conpany supervisors, on the other hand, each testified that they renai ned
in the area but a considerabl e distance anay in order to protect the
conpany greenhouses fromaccess by the union organi zers: they further
testified they neither nade lists of nor overheard any conversations

bet ween or gani zers and workers.

3) The presence and use of the novie canera.
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O at least two or three days immediately prior to the el ection,
Gaig Wnter, one of the supervisors at Me Lellan, carried wth himhis
own personal novie canera during the tinme that staff URWorgani zers were
inthe Rod M Lelland Conpany parking lot. M. Eddings, the General
Manager, testified that he had asked M. Wnter to do so, since M.
Eddi ngs previ ous experience in the My, 1970 lettuce strike in which

the UFWand Teansters were involved (See e.g., Englund v. Chavez; 8 Cal.

3d 572, 105 Cal. Rptr. 521 (1973), taught himthat the canera coul d be
an effective deterrent to or observation of any viol ence that nay take
pl ace.

M. Wnter testified that he, in fact, used the canera only once,
and that was because he felt that there may have been organi zers viol ating
"a regulation permtting organi zers talk wth only one worker at a tine
wthin 24 hours of an election.” Jaine Arrel oa Rubio, a worker at
respondent' s who was present when URWorgani zers cane to talk to workers the
week before the election testified credibly that on at |east two or three
occasions, M. Wnter had his canera and carried it around w th himand
actually pointed it towards himand the organi zers and gave the i npression
of shooting the activities of the organizers as they were tal king to workers
outside in the parking | ot arid between the buildings of the conpany.

b. D scussion and Goncl usi on
Gontrary to the contentions of the respondent's, | find that

the presence of supervisors at the gate and in the parking | ot and the use
of the camera while organi zers sought to talk to or hand out literature to
workers were unl awful surveillance for the foll ow ng reasons:
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1. M. Eddings testified that throughout the tine that the uni on
organi zers were present their conduct was peaceful both physically and
verbally and that he in fact had an amcabl e and amabl e rel ati onshi p
wth M. Reneteria, and M. Perez during the tine that he escorted them
to make sure that they did not have access to the greenhouses and
packi ng sheds. There was no intimation or evidence of any of the
vi ol ence Eddi ngs experienced during the Teanster and UFWstrike in 1970.
| therefore | ook with great suspicion on the "justification" of the
conpany that the purpose of the canera was to prevent or deter physical
violence or to photograph it if it did occur. Mreover, the use of the
canera did not occur until the second day after union organi zers were in
fact on the premses and had given no indication fromtheir conduct or
their manner after being deni ed access by the conpany supervisors that
there was going to be any confrontation over the access denial .

2. Throughout the tine the UFWorgani zers were conpai gni ng at
respondent's their conduct was | awful and w thin the guidelines
establ i shed by the Act and the Access Regul ation. Mreover, there is no
reference in the Act or Regulations that |'maware of that limts on
organi zer to speak to but one worker at a tine wthin 24 hours of an
el ection, as M. Wnter testified to as the reason for his using the
novie canera. (M. Wnter had testified that he had been advi sed of
this rule by M. Eddings.) Thus, | find support for ny finding here
fromthe precedents cited in Mrris, The Devel opi ng Labor Law, Supp.
(1971-1975) p. 42.

3. Fnally, the inpact of the presence of the Supervisors and

the novie canera while staff UFWorgani zers sought to talk wth
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wor kers woul d have the obvious chilling effect on the workers ability to
speak freely to the organizers. The ultinmate effect was to limt and
curtail the organi zing canpaign by intimdating workers while [awfully
pursuing legitinate concerted unionizing activity. Accordingly, | find the
survei | | ance conducted by the conpany to be a nost flagrant interference
wth the statutory rights of these enpl oyers, constituting conduct

violative of Section 1153(a) of the Act.

| X Wiet her David Jacobs unlawful |y required Joe
Hernandez to load his truck contrary to the
nornal procedures, in part, because of his union
activities. (1(6 (i)of the Conplaint.)

a. Fndings of Fact

M. Hernandez testified that prior to the schedul e change which
occurred on or about Cctober 9, he was al ways abl e to have an assi st ant
avai l abl e, if necessary, to help himin loading the truck. Subsequent to
the change, however, he testified that a hel per was no | onger avail abl e.
The specific allegation of paragraph 6(i) states that on Qctober 8,
1975, Hernandez was required to load his truck w thout the usual assistance
of a helper. Jaine Arreola also testified that prior to the schedul e change
he woul d be availabl e to assist Hernandez or Sandoval, but after the change
he was told to performother tasks. Respondent, on the other hand, points
out that there is no "truck driver helper" for the drivers. Rather,
assi stance was avail able fromthe individual departnents before and after

t he schedul e change.

b. D scussion and Concl usi ons

After carefully reviewng the tesitnony regarding this al -
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| egation, | have concluded that the General Gounsel has not sustai ned
hi s burden of show ng by preponderance of the evidence that the conduct
of the conpany was that different subsequent to the Qctober 9, date
than before regarding the availability of a helper. Mreover, there
has been no i ndependent show ng that this denial was also related, in
part, to M. Hernandez’ organizing activities.

| view the evidence regarding this and paragraph 6(j) equivocal
at best, and accordingly, | shall recomrend that both allegations be

di sm ssed.

X Wet her David Jacobs unlawful Iy requi red Angel
Sandoval to unload his truck. (6 (j) of the
Gonpl ai nt)

a. Fndings of Fact

M. Sandoval testified that on or about Cctober 29, 1975, he was
ordered by Supervi sor David Jacobs to unload a truck that he had driven
to their South San Francisco premses in contrast to the nornal
procedure of permtting a helper to assist M. Sandoval in unl oadi ng
the truck. As aresult of having to unload a truck late in the
afternoon by hinself on a danp day, M. Sandoval 's bursitis condition
acted up requiring himto see a doctor on the follow ng day in order to
recei ve nedical attention for the bursitis.

The conpany on the other hand, responds that M. Sandoval |eft
| ater than usual and arrived at the South San Franci sco premses | ater
than usual and there was not any one avail abl e to assist himand that
the load itself was not unusual |y heavy. Furthernore, requiring the
unl oadi ng was a usual part of his job and the fact there was no one to

assist had nothing to do wth M.
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Sandoval ' s union activity.

b. D scussion and Concl usi on

Afiter reviewng all the evidence and testinony regarding this
particul ar incident | have concluded that the General (Counsel has not
sustained its burden of presenting by preponderance of the evidence,
sufficient evidence that this activity or this conduct was the result of
M. Sandoval ' s uni on organi zi ng.

There was nei ther clear nor a preponderance of the evidence to
indicate that the duties M. Sandoval was required to performon this day
was the result, even in part, of his union activities. Snply stated,
while the all egations of paragraph 6{i) & (j) nay in fact have been a
serious change in the working conditions and were instituted because of
the union activities of the two drivers, the General Counsel has fail ed
to prove the allegations, even by a preponderance of the evidence.
Accordingly, | shall recommend that the allegation be di smssed.

X & Whether a violation occurred when Jose

Xl Barretos was denied a | eave of absence and

thereafter denied rehiring. (Paragraphs 6(k)
& (1) of the Conplaint.)

a. A ndings of Fact

Jose Barretos was an enpl oyee of Rod Me Lellan's for ap-
proxinately two and a half years working as a cutter and driver in the
eucal yptus departnent. In Cctober of 1975, M. Barretos asked perm ssion
fromhis Supervisor, Domngo Sandoval, to obtain a | eave of absence in
Decenber for athirty day period to go to Mexico to visit his nother. n
at |least two occasions, M. Domngo Sandoval told M. Barretos that
“there woul d be no probleni in obtaining his | eave of absence. Al he

had to do was indicate

-37-



when he wanted to go and it could be arranged. At |east two ot her
enpl oyees of the eucal yptus departnent, Ramon M || apando, and Jose
Ramrez, credibly testified that they heard Dom ngo prom si ng Barretos
his | eave of absence. In Decenber, M. Barretos asked to take the |eave
of absence. He was advised at that tine by M. Domngo Sandoval that
the | eave of absence woul d not be avail abl e since Decenber was the start
of the eucal yptus departrent's busy season and that they woul d need hi m
there for the very busy part of the season. M. Sandoval indicated that
M. Barretos could inquire fromM. Eddings whether or not he coul d
obtai n special permssion to |eave, but that was his decision. M. Bar-
retos did go to visit M. Eddings at his office, and took w th himan
interpreter and requested permssion to | eave, indicating that he wanted
togovisit his elderly nother in Mexico. He was advised by M. Eddi ngs
that it was not the conpany policy to permt enpl oyees to | eave during
their busy cutting season of Decenber to May and therefore he woul d deny
the permssion. However, he would call up the conpany president in
South San Francisco to confirmwhether or not he coul d gi ve permssion
and suggested for M. Barretos to contact him M. Eddings the next day.
O the next day when M. Barretos did contact M. Eddings, M.
Eddi ngs confirned that he could not be permtted to | eave. M. Barretos
i ndi cated that he was going to | eave anyway, and M. Eddi ngs indi cated
that if he did, he was going to hire replacenents and that when M.
Barretos returned he was not going to fire the repl acenents.

There was credible testinony that M. Barretos while not
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an active organi zer to the same degree as Angel Sandoval or Joe

Her nandez, was a strong synpat hi zer who periodically wore the union
buttons and assisted or helped in organizing for the farmworkers at
Rod Me Lellan. The supervisor, M. Domngo Sandoval , testified that he
was totally unanare of M. Barretos' union activities and while he was
aware of union activities and organi zing going on he was totally
unawar e of who was actual |y doi ng the organi zing. Mreover, he deni ed
ever saying there would be "no problenmi for Barretos’ |eave of absence.
Fnally, he testified that his denial of permssion to | eave was
totally unrelated to M. Barretos union activity.

Wien M. Barretos returned 45 days later, (he | eft work on or
about Decenber 6th or 7th and returned on or about January 26th or 27th
fromhis | eave of absence) he went to M. Domngo Sandoval and asked if
he coul d have his job back. M. Sandoval told himthat he did not have
any work but he would ask M. Eddings. M. Sandoval went to M.

Eddi ngs and advi sed himthat M. Barretos had returned and was seeki ng
work and they decided that there was no additional work for hi mand
they were not going to fire the replacenents they had for M. Barretos

and therefore declined to rehire him
b. DO scussion and Goncl usi on

At the outset | wshto nmake it clear, | do not find M.
Dom ngo Sandoval ''s testinony credible on two points: one, that he did
not in fact, promse to M. Barretos that "there woul d be no probl em
in his taking a | eave of absense in Decenber, and two, that he was

unawar e of Barretos support of and organizing for the UFW
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Respondent cont ends however, that the crux of this issue is the
conpany's witten policy, which [imted | eaves of absence between the
nont hs of Decenber through May for only enmergency reasons. In
addition, there was no work for M. Barretos when he returned and M.
Eddi ngs had warned him prior to his leaving that he would not fire the
repl acernent .

The problemw th respondent’ s contentions are that their
own docunents undercut their position.

M. Eddings testified that while there was a witten policy, it
was in a nanual only he and the Supervi sor had access to. Mreover, the
| eave of absence policy was anbi guous and m sunder st ood enough by bot h
the workers and supervisors that a witten policy statenent

(Respondent' s Exhibit #4) was posted on January 20, 1976 after the

deni al occurred herein.

Respondent's Exhibit $6 is a Sumary of the Conpany's | eaves of
absences granted in the years 1974-1976. A cursory revi ew i ndi cates
that during the sane period at issue here (Decenber 1975 to May 1976),
five enpl oyees were granted | eaves of absences. For the conparabl e
period in 1974-75, seven enpl oyees were granted | eaves of absences.

Painly the | eave of absence policy is admnistered in an
I nconsi stent and arbitrary way.

Moreover, one enpl oyee Enrique | barra had been granted a six week
| eave of absence from approxi nately Decenber 1, 1975 to January 15,
1976. M. Ibarra testified that he requested the | eave to get narried
and was told he couldn't go. Wen he insisted he was going to go
anyway, he was granted permssion for thirty days and requested and

obt ai ned permssion for an additional
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two weeks. Wile M. Ibarra was not in the sane departnment as M.
Barretos, his departnent (propagation) was in the height of its peak
season when he depart ed.

Fnally, and nost significantly, Respondent's Exhibit #8 its
summary of work force by departnent and weekly pay period starkly belies
its position regarding the denial of rehire. Referring to Exhibit 8,
page 4 and conparing the eucal yptus departnent's size during the precise
period that Barretos requested to be reinstated, and was told there's no
work, | find it significant that respondent hired four additional
workers during that week. This tends to buttress ny concl usions that the
true notivation for the refusal to rehire was M. Barretos’ support of
and organi zing for the union.

For the foregoing reasons, | find that Barretos was denied a
| eave of absence initially and then denied rehiring for his
organi zational activities on behalf of the Union, and that by such
conduct Respondent has discri mnated agai nst Barretos thereby violating

Section 1153(c) of the Act.
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1. REMED ES

Havi ng found that Respondent has engaged in certain unfair
| abor practices wthin the neaning of Section 1153(a) and (c) of
the Act, | shall recormend that they cease and desist therefrom
and take certain affirmative action designed to effectuate the
policies of the Act.

Havi ng found that Respondent unlawfully refused to reinstate
Jose Barretos, | wll recommend that Respondent be ordered to offer
himimedi ate and full reinstatenent to his forner or substantially
equivalent job. | shall further recormend that Respondent nake whol e
M. Barretos for any | osses he nay have incurred as a result of the
wages he woul d have earned fromthe date of the refusal to reinstate to
the date he is reinstated or offered reinstatenent, |ess his net
earnings, together wth interest thereon at the rate of seven percent
per annum and that |oss of pay and interest be conputed i n accordance
wth the formula used by the National Labor Relations Board in F. W
Vol wort h Gonpany, 90 NLRB 289, and Isis P unbing and Heating Co. 138

NLRB 716.
Havi ng found that Respondent has unl awful |y deni ed access to and

engaged in surveillance on union representatives, | wll recommend that
the union be entitled to a limted expanded access.

The unfair |abor practices conomtted by Respondent strike at the
heart of the rights guaranteed to enpl oyees by Section 1152 of the Act.
The inference is warranted that Respondent naintains an attitude of
opposition to the purposes of the Act wth respect to protection of
enpl oyees in general. It wll accordingly be recoomended that Respondent
cease and desist frominfringing in any manner upon the rights guarant eed
in Section 1152 of the Act.
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The General Gounsel urges that the enpl oyees be gi ven ot her
remedial notices in addition to posting at Respondent's. | agree that
the unique nature of the agriculture industry renders the typical posting
required by the National Labor Relations Board inadequate. If the
obj ective of notifying the enpl oyees" that the enpl oyer has been found to
have engaged in unfair |abor practices, has renedi ed such viol ations, and
wll not engage in future violations wth respect to them is to be
achi eved, sone additional approaches should be sought. The Board has as
yet established no guidelines for the agricultural industry in this
regard. The General Counsel urges a conbination of nailings, posting,
and speeches to acconodate the purpose. | viewthis as being overly
conplicated, and I amof the opinion that the object can be achi eved by
nmaki ng sure that each enpl oyee who cones to work for Respondent from now
to the end of the next harvest season is personal |y given an appropri ate
noti ce by Respondents. Accordingly | shall recomend that Respondent
hand each present and new enpl oyee a copy of the notice attached. Such
noti ce shall be given both in English and Spani sh. S mul taneously wth
handi ng out such notices, Respondents shall advi se each enpl oyee that it
Is inportant that he or she understand its contents, and to offer, if the
enpl oyee so desires, to read the notice to himin either English or
Spani sh.

The General Gounsel urges that Respondents be ordered to award
costs to the General Gounsel and the Charging Party. This is a policy
nmatter which the Board has yet to consider. It was not the general
practice of the National Labor Relations Board. | woul d deemit

i nappropriate to nake a recommendation at this time and will not do so.
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Uoon the basis of the entire record, the findings of fact/ and
concl usions of law and pursuant to Section 1160.3 of the Act, | hereby

i ssue the fol |l ow ng recomrended order.

ORDER

Respondent, their officers, their agents, and representatives,
shal | :

1) Cease and desist from

(a) DO scouragi ng nenbership of any of its enployees in the

Lhion, or any otherlabor organization, by unlawful interrogations or by
telling themnot to vote in an enpl oyee el ection, or by discharging,
laying off, or in any other manner discrimnating against individuals in
regard to their hire or tenure of enploynent or any termor condition of
enpl oynent. except as authorized in Section 1153(c) of the Act.

(b) In any other nmanner interfering wth, restrai ning and
coerci ng enpl oyees in the exercise of their right to self-organization, to
form join or assist |abor organizations, to bargain collectively through
representatives of their own choosing and to engage i n other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the
extent that such right nay be affected by an agreenent requiring
nenbership in a | abor organization as a condition of continued enpl oynent
as authorized in Section 1153 (c) of the Act.

(c) Denying access to or surveillance of any Uhi on
representative who is lawully present and engagi ng in protected and

concerted activities, except to the extent such denial is ex-
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pressly authorized by Section 20900, as anended, of the Energency
Regul ati ons of the Board.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act.

(a) Gfer to Jose Barretos imediate and full rein-
statenent to his forner or substantially equival ent job w thout
prejudice to his seniority or other rights and privil eges, and nake
hi mwhol e for any | osses he may have suffered as a result of the
refusal of reinstatenent in the nanner described above in the section
entitled "The Renedy. "

(b) Preserve and nake available to the Board or its
agents, upon request, for examnation and copying all payroll
records, social security paynent records, tine cards, personnel
records and reports, and other records necessary to anal yze the back
pay due.

(c) dve to each present enpl oyee and new hirees up to and
i ncl udi ng the harvest season in 1977 copies of the notice attached hereto
and narked "Appendi x." Copies of this notice including an appropriate
Spani sh transl ation, shall be furni shed Respondent for distribution by
the Regional Drector for the Salinas Regional Cifice. Respondent is
required to explain to each enployee at the tine the notice is given to
himthat it is inportant that he understand its contents, and Respondent
is further required to offer to read the notice to each enployee if the
enpl oyee so desires.

(d) Notify the Regional Drector in the Salinas Regi onal
Gfice wthin twenty (20) days fromrecei pt of a copy of this Decision of

steps Respondent has taken to conply therewth,
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and continue to report periodically thereafter until full conpliance is

achi eved.
(e) Provide additional limted access to representatives of the

uni on as descri bed above in Section M1 entitled Denial of Access, Ec.,

specifical ly pp. 29-30.
It is further recoomended that the allegations found in paragraph 6

(b), (d), (i) and (j) of the conplaint alleging violations by Respondents
of Section 1153 (a) & (c) be di smssed.

M f{— L(f;,g........
"Mchael H Wiss
Admnistrati ve Law O fi cer

DATED  February 11, 1977
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APPEND X

NOT CE TO BEMPLOYEES

After a hearing in which all parties presented
evi dence, an Admnistrative Law Gficer of the Agricultural
Labor Rel ations Board has found that we have engaged in
violations of the Agricultural Labor Relations Act, and has
ordered us to notify all persons comng to work for us in the
next planting, cutting, and harvesting seasons, that we wl|
renedy those violations, and that we wll respect the rights
of all our enployees in the future. Therefore we are now
telling each of you:

(1) Vvé wll reinstate Jose Barretos to his forner
job and give hi mback pay for any | osses he had whil e he
was of f work.

(2) v wll not question any of our enpl oyees about
their support of the United FarmVerkers of Arerica, or any
ot her | abor organi zation, and we wll not tell themnot to
vote or howthey should vote in any el ection which nay be
ordered anong our enpl oyees.

_ (3) V¢ will not observe or watch any of our enpl oyees
while they are- in the presence of or talking to
representatives of the Uhited Farm WWrkers.

(4) Al our enployees are free to support, becone or
remai n nenbers of the Uhited FarmVWrkers of Anerica, or of
any other union. Qur enpl oyees nay wear union buttons or
pass out and sign union authorization cards or engage in
ot her organi zational efforts including passing out literature
or talking to their fellow enpl oyees about any union of their
choi ce provided this is not done at tines or 1n a nanner that
it interferes wth their doing the job for which they were
hired. V@ wll not discharge, lay off, or in any other nanner
interfere wth the rights of our enpl oyees to engage in these
and other activities which are guaranteed themby the
Agricultural Labor Relations Act.

S gned:
Cat ed: Rod M Lel | an Gonpany

(title)
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